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CONGRESS

Irish Congress of Trade Unions
Northern Ireland Committee





18 March 2015

Robert Greer 

Health and Safety Executive for Northern Ireland 

83 Ladas Drive 

Belfast, BT6 9FR
Dear Mr Greer

Background

On behalf of the Irish Congress of Trade Unions, I am pleased to respond to the consultation on the Proposals for the replacement of the Construction (Design and Management) Regulations (Northern Ireland) 2007.

The Irish Congress of Trade Unions is the federation body for trade unions on the island of Ireland.

There are 48 unions affiliated to Congress in 2013 with a total membership of 778,136, of whom 566,366 are in the Republic and 211,800 in Northern Ireland.

36 trade unions and Councils of Trade Unions affiliate to ICTU in Northern Ireland representing members across public and private sector workplaces.  

We are aware that the NIPSA trade union has also responded to this consultation and we would like to record our support for this response.
As we have made clear in our responses to other workplace health and safety related consultations, the ICTU is not against making regulations easier to understand and implement subject to there being a clear health and safety rationale for the changes.

Whilst we note the policy objectives proposed by the changes include:

· maintaining and improving worker protection as well as
· improving health and safety standards on small construction sites. 
We are nevertheless concerned that a number of the proposals within the consultation, including changes to the Approved Code of Practice, will not contribute to improved workplace safety.

We note that the proposals outlined in this document do not differ from the consultation carried out by the HSE.  In preparing our response, we sought the views of UCATT, the construction trade union.  
UCATT vigorously opposed the withdrawal of the ACoP in England and it is therefore welcome that there is an acknowledgement in this consultation document that all parties, including employers and trade unions, value the clarity provided by Codes of Practice:

One of the main messages from the GB consultation was that respondents (most of whom were from the relatively larger section of the industry) liked and valued having an ACoP, especially as they perceived it as having special legal status.

However we are not entirely clear about what the consultation document is proposing in relation to the ACoP.  In paragraph 27 of the document, it says that one of the proposals is:

The replacement of the ACoP with targeted guidance.  

However the consultation document then goes on to say that:

To address these concerns HSE proposes to introduce a new, simplified ACoP in 2015, once the industry has had a chance to familiarise itself with the guidance. 

In Northern Ireland the GB CDM ACoP is approved for use with CDMNI 2007. HSENI proposes to consult on the withdrawal of this approval, the adoption of the suite of tailored GB guidance material and approval of the new simplified GB ACoP for use in Northern Ireland. 

The consultation document asks for views in relation to this approach.

ICTU maintains that removing the ACoP and replacing it with guidance documents is a mistake and will result in further accidents and ill health, which is why we strongly oppose it. 

A new ACoP to go with CDM 2015 is essential as an authoritative source of information published by the Regulator. As the consultation document points out, Guidance and an ACoP have different legal status and employers are more likely to comply with the requirements of an ACoP, whereas guidance tends to be seen as being “optional” by many duty holders.  We know that many construction businesses, including many small businesses, rely on the ACoP to help them understand how to comply with their duties under the CDM Regs. We are convinced that also businesses will prefer to leave the ACoP in place, because due to its quasi-legal status.

Whilst we welcome the intention to keep an Approved Code of Practice, we are concerned that withdrawing it and replacing it with guidance and then introducing a new Code of Practice (as we understand the consultation document suggests) is overly complicated and may take some time to enact.

We would suggest that the necessary changes are made to the existing ACoP and that this is introduced with CDM 2015. 

Competence

We strongly object to removing CDM’s explicit requirements for individual and corporate competence. 

The omission of a specific and explicit duty for individual and corporate competence is potentially very dangerous. The development of skills, competency, health and safety and environmental awareness on site are vital for the success of construction and the built environment to deliver a quality product safely and professionally. Competence requirements should not be “implicit”; they should be explicit in the Regulations. 
However, it is hard to detect an even “implicit” reference to competence in the draft regulation 5, instead the change amounts to a complete removal of all competence requirements. 
The UK construction workforce is notoriously under-skilled, compared to its European counterparts; employers are unwilling to invest more than a bare legal minimum in training and upskilling their workers. This has to do with the fact that most companies do not employ their workforce direct in order to save the costs of direct employment. As they source new workers for every project they also do not want to pay for the training of workers which will potentially only work for them for the duration of the project. 

We also strongly disagree with the statement that “regulation 4 should be removed given that competence is most effectively promoted through cultural change and leadership in the industry rather than regulation.” 
Cultural change and leadership delivers very little in this industry, which is rife with false self-employment, blacklisting and minimal concerns for health and 
safety. The key way to achieve improvements, and in fact a competence, is through regulation, prescribing exactly what the firms have to comply with. 
The proposed change, devised following industry pressure, will be a green card to stop all competence checks and training. It will lead to more accidents, fatalities and ill health, and is nothing but a scandal.

The draft Regulations replace the specific requirements for individual
worker competence in CDM 2007 with a requirement for those arranging for or instructing workers to ensure they have received sufficient information, instruction and training and have adequate supervision. 

We are immensely concerned that all references to competence seem to have been removed from the draft Regulations, which instead focus upon information, supervision, instruction and training, which is inferior to demonstrating competence. 

Considering how important the concept of worker competence has been for bringing about positive safety outcomes in high-profile construction projects in recent years, it is incomprehensible why HSENI is intent to move away from this stance. 

We believe that without a competent workforce, health and safety outcomes will deteriorate. 
Changes to the notification threshold.
The current requirement for notification of projects is for projects lasting more than 30 days, or involving more than 500 person days of construction work. 

We object to the proposed introduction of the additional criterion of having more than 20 workers working simultaneously on a project. The highest 
number of incidents are on sites employing 15 workers or fewer, which means that the HSE is notified about statistically high-risk projects with only a few  

workers. HSE will not be informed any more if the proposed criterion of 20 workers working simultaneously is introduced.  
As described above, ICTU believes that the proposed changes, in particular as regards competence, will lead to worsening health and safety standards on sites. The economic consequences for this – as far as they can be put into numbers at all – have not been considered in the Impact Assessment.  
We agree with NIPSA in relation to the cost benefit analysis.
NIPSA would strongly contend that you cannot make an assumption that the costs and benefits in GB will proportionally be the same in Northern Ireland.  This laissez faire approach is totally unacceptable.

Congress is ready to engage with you on any of the above points.

Yours sincerely

Clare Moore

Irish Congress of Trade Unions.
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